RESOLUTION NO. 040813-2

A RESOLUTION APPROVING SUPPLEMENTAL AGREEMENT NO. 1 TO AGREEMENT
NO. 135-12 CONCERNING KANSAS DEPARTMENT OF TRANSPORTATION PROJECT
NO. 21 U-0044-12 CONCERNING THE EXCHANGE OF FEDERAL FUNDS

WHEREAS, the City Commission desires to enter into a Supplemental Agreement with the Kansas
Department of Transportation for the purposes of exchanging federal highway funds with state
transportation funds.

NOW, THEREFORE BE IT RESOLVED, by the City Commission of the City of Abilene, as follows:

Section 1. Supplemental Agreement. That Supplemental Agreement No. 1 to Project Agreement No.
135-12 between the Kansas Department of Transportation and the City of Abilene, Kansas, is hereby

adopted as attached hereto as Exhibit A.

Section 2. Implementation. The Mayor is hereby authorized to execute the Supplemental Agreement
with the Kansas Department of Transportation and the City Manager shall be authorized to enforce the
provisions as provided therein and in applicable resolutions, ordinances, and laws.

Section 3. Effective Date. That the effects of this Resolution shall be in full force after its approval by
the City Commission.

PASSED AND APPROVED by the Governing Body of the City of Abilene, Kansas this 8" day of April,
2013.
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CITY OF ABILENE, KANSAS

By:
John §ay, Mayor

Penny So MC
City Clerk



EXHIBIT A

Supplemental Agreement No. 1
to
Project Agreement No. 135-12
City of Abilene, Kansas
and the
Kansas Department of Trans portation

(Federal Funds Exchange)

April 8, 2013



Supplemental No. 1 to
Agreement No. 135-12

PROJECT NO. 21 U-0044-12
FUND EXCHANGE
CITY OF ABILENE, KANSAS

SUPPLEMENTAL AGREEMENT No.l

This Agreement is made and entered into effective the date signed by the Secretary or
designee, by and between the City of Abilene, Kansas, hereinafter referred to as the “City,” and
the Secretary of Transportation of the state of Kansas, hereinafter referred to as the “Secretary,”
collectively referred to as the “Parties.”

RECITALS:

WHEREAS, the Parties entered into an Agreement dated July 3, 2012, hereinafter
referred to as the “Original Agreement” for the fund exchange program which allows local units
of government to exchange some or all of the federal funds allocated to them in a specific federal
fiscal year for state funds allocated to Secretary, and

WHEREAS, Secretary and City mutually desire to increase the amount of State Funds
that are being exchanged for the City’s annual allotment of Federal Funds.

NOW, THEREFORE, in consideration of this premise, the Parties hereto agree as
follows:

1. On page | of the Original Agreement, the PURPOSE paragraph shall be replaced
in its entirety to read as follows:

PURPOSE: Secretary has authorized a fund exchange program which allows local
units of government to exchange some or all of the federal funds allocated
to them in a specific federal fiscal year for state funds allocated to
Secretary.

Secretary and City desire to exchange state transportation funds (“State
Funds”) for all, or a portion of, the annual allotment of City’s Highway
Bridge Program and/or Surface Transportation Funds (“Federal Funds.”)
City has requested $79,924.34 of their annual allotment of Federal Funds
for federal fiscal year 2011 be exchanged for State Funds. Secretary and
City are empowered by the laws of Kansas to enter into agreements
incident to the financing, construction, and maintenance of city roads
utilizing federal or state funds.

Secretary and City desire to exchange state transportation funds (*“State
Funds”) for all, or a portion of, the annual allotment of City’s Highway
Bridge Program and/or Surface Transportation Funds (“Federal Funds.”)
City has requested $64,446.88 of their annual allotment of Federal Funds
for federal fiscal year 2012 be exchanged for State Funds. Secretary and
City are empowered by the laws of Kansas to enter into agreements
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incident to the financing, construction, and maintenance of city roads
utilizing federal or state funds.

2. On page 1 of the Original Agreement, Article I paragraph 1 shall be replaced in its
entirety to read as follows:

1. To reimburse City, with State Funds, for one hundred percent (100%) of
costs incurred pursuant to this Agreement, up to $129,934.10. Secretary agrees to make
partial payments to the City for amounts not less than $1,000 and no more frequently than
monthly. Such payments will be made after receipt of proper billing.

3. On page 2 of the Original Agreement, Article II, paragraph 6 shall be replaced in
its entirety to read as follows:

6. To allow Secretary to retain and use $144,371.22 of City’s Federal Funds
in exchange for State Funds. City understands Secretary may use the captured funds for
any purpose or for any project throughout the state.

THIS SUPPLEMENTAL AGREEMENT shall not be construed to alter, modify, or

void the terms, provisions or conditions of the Original Agreement, incorporated herein by
reference, except as herein specifically provided.

IN WITNESS WHEREOQOF, the Parties hereto have caused this Supplemental
Agreement to be signed by their duly authorized officers.

ATTEST: THE CITY OF ABILENE, KANSAS

G Rprsy Soullup Y-1-13

(Date) MAYDR

CITY CLE@

Kansas Department of Transportation
Michael S. King, Secretary of Transportation
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State Transportation Engineer



CITY’S

Agreement No. 135-12

ORIGINAL

PROJECT NO. 21 U-0044-12
FUND EXCHANGE
CITY OF ABILENE, KANSAS

PARTIES:

PURPOSE:

EFFECTIVE

DATE:

AGREEMENT

MICHAEL S. KING, Secretary of Transportation, Kansas Department of
Transportation (KDOT) hereinafter referred to as the “Secretary,”

The City of Abilene, Kansas, hereinafter referred to as the “City,”
Collectively referred to as the “Parties.”

Secretary has authorized a fund exchange program which allows local units of
government to exchange some or all of the federal funds allocated to them in a
specific federal fiscal year for state funds allocated to Secretary,

Secretary and City desire to exchange state transportation funds (“State Funds”) for
all, or a portion of, the annual allotment of City’s Highway Bridge Program and/or
Surface Transportation Funds (“Federal Funds.”) City has requested $79,924.34 of
their annual allotment of Federal Funds for federal fiscal year 2011 be exchanged for
State Funds. Secretary and City are empowered by the laws of Kansas to enter into
agreements incident to the financing, construction, and maintenance of city roads
utilizing federal or state funds.

Secretary and City desire to exchange state transportation funds (“State Funds”) for
all, or a portion of, the annual allotment of City’s Highway Bridge Program and/or
Surface Transportation Funds (“Federal Funds.”) City has requested $29,149.37 of
their annual allotment of Federal Funds for federal fiscal year 2012 be exchanged for
State Funds. Secretary and City are empowered by the laws of Kansas to enter into
agreements incident to the financing, construction, and maintenance of city roads
utilizing federal or state funds.

The Parties in consideration of the premises and to secure the approval of the Project
shall mutually agree to perform in accordance with this Agreement as of the date
signed by Secretary or designee.

ARTICLE 1

SECRETARY AGREES:

1.

To reimburse City, with State Funds, for one hundred percent (100%) of costs

incurred pursuant to this Agreement, up to $98,166.34. Secretary agrees to make partial payments to
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the City for amounts not less than $1,000 and no more frequently than monthly. Such payments will
be made after receipt of proper billing.

ARTICLE 11
CITYAGREES:

1. The total dollars exchanged under this Agreement are contingent upon the
availability of State funds. If, in the judgment of Secretary, sufficient State Funds are not
appropriated to continue the function performed in this Agreement, Secretary may terminate this
Agreement. Secretary will not be responsible to City for any reduction in State Funds.

2, The total dollars exchanged under this Agreement are also contingent upon the
availability of Federal funds. If, due to Congressional funding restrictions, sufficient Federal funds
have not been allotted to City, Secretary shall exchange funds in the amount available.

3. City agrees it shall not deposit the State Funds exchanged into the operating budget
for City.
4. State Funds exchanged pursuant to this Agreement shall be used on specific road and

bridge projects, including but not limited to roadway construction, reconstruction or rehabilitation,
pavement preservation programs, bridge construction, replacement, rehabilitation, repair and
removal, construction of low water crossing, safety improvement programs. State Funds exchanged

pursuant to this Agreement shall be used on specific road and bridge projects only, as pre-approved
by Secretary.

5. State Funds exchanged pursuant to this Agreement may be used for all phases of a
road and bridge project including, but not limited to preliminary engineering, right of way
acquisition, utility relocation, construction and inspection. City understands if used for right of way
acquisition, the acquisition shall be done in compliance with the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970 as amended by the Surface Transportation and
Uniform Relocation Assistance Act of 1987, and administrative regulations contained in 49 C.F.R.,
pt. 24, entitled Uniform Relocation Assistance and Real Property Acquisition for Federal and
Federally Assisted Programs.

6. To allow Secretary to retain and use $109,073.71 of City’s Federal Funds in
exchange for State Funds. City understands Secretary may use the captured funds for any purpose
or for any project throughout the state.

7. Secretary is authorized by City to take such steps as are deemed by Secretary to be
necessary or advisable for the purpose of securing the benefits of the current Federal-Aid
Transportation Act for this exchange.

8. To participate and cooperate with Secretary in an audit which will occur either
annually or by project. City shall make its records and books available to representatives of
Secretary for audit for a period of five (5) years after date of final payment under this Agreement. If
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any such audits reveal payments have been made with state funds by the City for items considered

non-participating, the City shall promptly reimburse the Secretary for such items upon notification
by the Secretary.

9. To adopt all necessary ordinances and/or resolutions and to take such legal steps as
may be required to give full effect to the terms of this Agreement.

10.  Upon completion of the road or bridge project, the City shall notify Secretary and
participate in a final review of the road or bridge project.

11.  To the extent permitted by law, City agrees to defend, indemnify, hold harmless, and
save the Secretary and his or her authorized representatives from any and all costs, liabilities,
expenses, suits, judgments, damages to persons or property or claims of any nature whatsoever
arising out of or in connection with the provisions or performance of this Agreement by the City or
the City’s employees.

12. To follow all applicable laws and statutes governing the projects undertaken pursuant
to this Agreement.

ARTICLE III

THE PARTIES AGREE:

1. The Special Attachment No. | attached hereto, pertaining to the implementation of
the Civil Rights Act of 1964, is hereby made a part of this Agreement.

2. The Provisions found in Contractual Provisions Attachment (Form DA-146a, Rev.
10-11), which is attached hereto, are hereby incorporated in this contract and made a part thereof.

3. This Agreement and all contracts entered into under the provisions of this Agreement
shall be binding upon Secretary and City and their successors in office.

4. No third party beneficiaries are intended to be created by this Agreement, nor do the
parties herein authorize anyone not a party to this Agreement to maintain a suit for damages
pursuant to the terms or provisions of this Agreement.

5. The application submitted by City for Federal Fund exchange is hereby incorporated
into this Agreement and made a part thereof.

6. Any State Funds exchanged pursuant to this Agreement may be carried over in the
next federal fiscal year by City.

The signature page immediately follows this paragraph.
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IN WITNESS WHEREOF the Parties hereto have caused this Agreement to be signed by
their duly authorized officers on the day and year first above written.

ATTEST:

CITYOF ABILENE, KANSAS
Q f\\"lg A()‘WM/)'M“%M
CITYC (Date) MAYOR ’
(SEAL)
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Kansas Department of Transportation
Michael S. King, Secretary of Transportation
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“nigne Légal Dept.
ADOT

State Transportation Engineer



State of Kansas
Department of Administration
DA-146a (Rev. 10-11)

CONTRACTUAL PROVISIONS ATTACHMENT

Important:  This form contains mandatory contract provisions and must be attached to or Incorporated in ali coples of any contractuai agreement. If it

10.

11.

12.

13.

is attached to the vendor/conlractor's standard contract form, then that form must be altered to contain the foliowing provision:

"The Provisions found in Contractual Provisions Attachment (Form DA-146a, Rev. 10-11), which is attached hereto, are hereby
incorporated in this contract and made a part thereof.”

The parties agree that the foliowing provisions are hereby incorporated into the contract to which it is attached and made a part thereof,
said contract being the day of , 20, .

Terms Herein Controiling Provigions: it is expressly agreed that the terms of each and every provision In this attachment shall prevail and
control over the terms of any other conflicting provision in any other document reiating to and a part of the contract in which this attachment Is
incorporated. Any terms that conflict or could be interpreted to conflict with this attachment are nullified.

Kansas Law and Venue: This conlract shall be subject to, govemed by, and construed according to the jaws of the State of Kansas, and
jurisdiction and venue of any suit in connection with this contract shall reside only in courts located in the State of Kansas.

Termination Due To Lack Of Funding Approprlation: If, in the judgment of the Director of Accounts and Reports, Depariment of Administration,
sufficient funds are not appropriated 1o continue the function performed In this agreement and for the payment of the charges-hereunder, State may
lerminate this agreement at the end of its current fiscal year. State agrees to give written notlce of termination to contractor at ieast 30 days prior to
the end of its current fiscal year, and shall give such notice for a greater period prior to the end of such fiscal year as may be provided in this
contract, except that such notice shall not be required prior to 80 days before the end of such fiscai year. Contractor shall have the right, at the end
of such fiscal year, lo take possession of any equipment provided State under the contract. State will pay to the contractor ali requiar contractual
payments incurred through the end of such fiscal year, plus contractual charges Incldental lo the retum of any such equipment. Upon termination
of the agreement by Stale, titie to any such equipment shail revert to contractor at the end of the Slate's current fiscal year. The termination of the
contract pursuant to this paragraph shall not cause any penalty to be charged to the agency or the contractor.

Disclaimer Of Llablilty: No provision of this contract will be given effect that attempts to require the State of Kansas or its agencies to defend,

hold harmiess, or indemnify any cantractor or third party for any acts or omissions. The liability of the State of Kansas is defined under the Kansas
Tort Ciaims Act (K.S.A. 75-6101 g seq.).

Antl-Discrimination Cl : The contraclor agrees: (a) to comply with the Kansas Act Against Discrimination (K.S.A. 44-1001 gt seq.) and the
Kansas Age Discrimination in Empioyment Act (K.S.A. 44-1111 et seq.) and the applicabie provisions of the Americans With Disabilities Act (42
U.S.C. 12101 et seq.) (ADA) and to not discriminate against any person because of race, religlon, color, sex, disabllity, national origin or ancestry,
or age In the admisslon or access lo, or treatment or empioyment in, its programs or activities; (b) to Include in all solicltations or advertisements for
employees, the phrase "equal opportunity employer”; (c) to comply with the reporting requirements set out at K.S.A. 44-1031 and K.S.A. 44-1 116;
(d) to Include those provisions in every subcontract or purchase order so that they are binding upon such subcontractor or vendor,; (e) that a fallure
to compiy with the reporting requirements of (c) above or If the contractor is found gulity of any violation of such acts by the Kansas Human Rights
Commission, such violation shali constitute a breach of contract and the contract may be cancelied, terminated or suspended, in whoie or in part,
by the contracting stale agency or the Kansas Department of Administration; (f) if it is determined that the contractor has vioiated applicabie
provisions of ADA, such vialation shail constitute a breach of contract and the contract may be canceiled, terminated or suspended, in whole or in
pant, by the contracting state agency or the Kansas Department of Administration.

Contractor agrees to comply with all applicabie state and federal anti-discriminatlon laws.

The provislons of this paragraph number § (with the exception of those provisions relating to the ADA) are not applicable to a contractor who

employs fewer than four empioyees during the term of such contract or whose contracts with the contracling State agency cumuiativeiy totai $5,000
or less during the fiscal year of such agency.

Acceptance Of Contract: This contract shail not be considered accepted, approved or otherwise effective until the statutorily required approvais
and certifications have been given,

Arbitratlon, Damages, Warrantles: Notwithstanding any ianguage to the contrary, no interpretation of this contract shall find that the State or its
agencies have agreed to binding arbitratlon, or the payment of damages or penaities. Further, the State of Kansas and its agencies do nat agree to
pay aftorney fees, cosls, or late payment charges beyond those avallable under the Kansas Prompt Payment Act (K.S.A. 75-6403), and no
provision will be given effect that attempls to exclude, modify, disciaim or otherwise attempt to limit any damages availabie o the State of Kansas
or ils agencles at law, Including but not limited to the implied warranties of merchantability and fitness for a particuiar purpose.

Representative's Authorlty To Contract: By signing this contract, the representative of the contractor thereby represents that such person is duly

authorized by the contractor to execute this contract on behalf of the contractor and that the contractor agrees to be bound by the provisions
thersof,

Responslbllity For Taxes: The State of Kansas and its agencies shall not be responsibie for, nor Indemnify a contractor for, any federal, state or
local taxes which may be imposed or ievied upon the subject matter of this contract.

Insurance: The Stale of Kansas and its agencies shall not be required to purchase any Insurance against ioss or damage to property or any other
subject matter relating to this contract, nor shall this contract require them to estabiish a "seif-insurance” fund to protect against any such loss or
damage. Subject to the provisions of the Kansas Tort Clalms Act (K.S.A. 76-6101 gt seq.), the contraclor shall bear the risk of any loss or damage
to any property in which the contractor holds title.

Information: No provislon of this contract shall be construed as iimiting the Legisiative Divislon of Post Audit from having access to
information pursuant to K.S.A. 46-1101 et seq.

The Eleventh Amendment: "The Eleventh Amendment is an inherent and incumbent protectlon with the State of Kansas and need not be
reserved, but prudence requires the State to reiterate that nothing related to this contract shall be deemed a waiver of the Eleventh Amendment.”

Campalan Contributions / Lobbying: Funds provided through a grant award or contract shall not be given or received in exchange for the
making of a campaign contribution. No part of the funds provided through this contract shaii be used to Influence or attempt to influence an officer
or employee of any agency or a member of the Leglslature regarding any pending legislation or the awarding, sxtension, continuation, renewal,
amendment or modification of any government contract, grant, loan, or cooperative agreement.
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KANSAS DEPARTMENT OF TRANSPORATION

Special Attachment
To Contracts or Agreements Entered Into
By the Secretary of Transportation of the State of Kansas

NOTE: Whenever this Special Attachment conflicts with provisions of the Document to which it is attached, this Special
Attachment shall govern.

THE CIVIL RIGHTS ACT OF 1964, and any amendments thereto,
REHABILITATION ACT OF 1973, and any amendments thereto,
AMERICANS WITH DISABILITIES ACT OF 1990, and any amendments thereto,
AGE DISCRIMINATION ACT OF 1975, and any amendments thereto,
EXECUTIVE ORDER 12898, FEDERAL ACTIONS TO ADDRESS ENVIRONMENTAL JUSTICE IN MINORITY
POPULATIONS AND LOW INCOME POPULATIONS 1994, and any amendments thereto,
49 C.F.R. Pant 26.1 (DBE Program), and any amendments thereto

NOTIFICATION

The Secretary of Transportation for the State of Kansas, in accordance with the provisions of Title V1 and Title VII of the
Civil Rights Act of 1964 (78 Stat. 252), §504 of the Rehabilitation Act of 1973 (87 Stat. 355) and the Americans with
Disabilities Act of 1990 (42 USC 12101), the Age Discrimination Act of 1975 (42 USC 6101), the regulations of the U.S.
Department of Transportation (49 C.F.R., Part 21, 23, and 27), issued pursuant to such Act, Executive Order 12898, Federal
Actions to Address Environmental Justice in Minority Populations and Low Income Populations (1994), and the DBE
Program (49 C.F.R., Part 26.1), hereby notifies all contracting parties that, the contracting parties will affirmatively ensure
that this contract will be implemented without discrimination on the grounds of race, religion, color, gender, age, disability,

national origin, or minority populations and low income populations as more specifically set out in the following
“Nondiscrimination Clauses".

CLARIFICATION

Where the term “Consultant” appears in the following “Nondiscrimination Clauses™, the term “Consultant” is understood to
include all parties to contracts or agreements with the Secretary of Transportation of the State of Kansas.

Nondiscrimination Clauses

During the performance of this contract, the Consultant, or the Consultant’s assignees and successors in interest (hereinafter
referred to as the “Consultant™), agrees as follows:

1) Compliance with regulations: The Consultant will comply with the regulations of the U.S. Department of
Transportation relating to nondiscrimination in its federally-assisted programs and codified at Title 49, Code of Federal
Regulations, Parts 21, 23 and 27, (hereinafter referred to as the “Regulations™). The Regulations are herein
incorporated by reference and made a part of this contract.

2) Nondiscrimination: The Consultant, with regard to the work performed by the Consultant after award and prior to the
completion of the contract work, will not discriminate on the grounds of race, religion, color, gender, age, disability,
national origin or minority populations and low income populations in the selection and retention of subcontractors,
including in the procurements of materials and leases of equipment. The Consultant will not participate either directly
or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including employment practices when
the contract covers a program set forth in Appendix B of the Regulations.

3) Solicitations for Subcontractors, including Procurements of Material and Equipment: In all solicitations, either
competitive bidding or negotiation made by the Consultant for work to be performed under a subcontract including
procurements of materials and equipment, each potential subcontractor or supplier shall be notified by the Consultant
of the Consultant’s obligation under this contract and the Regulations relative to nondiscrimination on the grounds of
race, religion, color, gender, age, disability, national origin or minority populations and low income populations.

(Revised 9/29/11)
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5)

6)

7)

8)

9)
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Information and Reports: The Consultant will provide all information and reports required by the Regulations, or
orders and instructions issued pursuant thereto, and the Secretary of the Transportation of the State of Kansas will be
permitted access to the Consultant’s books, records, accounts, other sources of information, and facilities as may be
determined by the Secretary of Transportation of the State of Kansas to be pertinent to ascertain compliance with such
Regulations, orders and instructions. Where any information required of a Consultant is in the exclusive possession of
another who fails or refuses to furnish this information, the Consultant shall so certify to the Secretary of
Transportation of the State of Kansas and shall set forth what efforts it has made to obtain the information.

Employment: The Consultant will not discriminate against any employee or applicant for employment because of race,
religion, color, gender, age, disability, or national origin.

Sanctions for Noncompliance: [n the event of the Consultant’s noncompliance with the nondiscrimination provisions
of this contract, the Secretary of Transportation of the State of Kansas shall impose such contract sanctions as the
Secretary of Transportation of the State of Kansas may determine to be appropriate, including, but not limited to,

(a) withholding of payments to the Consultant under the contract until the Consultant complies, and/or
(b) cancellation, termination or suspension of the contract, in whole or in part.

Disadvantaged Business Obligation

(a) Disadvantaged Business as defined in the Regulations shall have a level playing field to compete for contracts
financed in whole or in part with federal funds under this contract.

(b) All necessary and reasonable steps shall be taken in accordance with the Regulations to ensure that Disadvantaged
Businesses have equal opportunity to compete for and perform contracts. No person(s) shall be discriminated

against on the basis of race, color, gender, or national origin in the award and performance of federally-assisted
contracts.

(c) The Consultant, sub recipient or subcontractor shall not discriminate on the basis of race, color, national origin, or
sex in the performance of this contract. The Consultant shall carry out applicable requirements of 49 C.F.R. Part
26 in the award and administration of Federally-assisted contracts. Failure by the Consultant to carry out these
requirements is a material breach of this contract, which may result in the termination of this contract or such other
remedy, as the recipient deems appropriate.

Executive Order 12898

(a) To the extent permitted by existing law, and whenever practical and appropriate, all necessary and reasonable steps
shall be taken in accordance with Executive Order 12898 to collect, maintain, and analyze information on the race,
color, national origin and income level of persons affected by programs, policies and activities of the Secretary of
Transportation of the State of Kansas and use such information in complying with Executive Order 12898.

Incorporation of Provisions: The Consultant will include the provisions of paragraphs (1) through (8) in every
subcontract, including procurements of materials and equipment, unless exempt by the Regulations, order, or
instructions issued pursuant thereto. The Consultant will take such action with respect to any subcontract or
procurement as the Secretary of Transportation of the State of Kansas may direct as a means of enforcing such
provisions including sanctions for noncompliance: PROVIDED, however, that, in the event a Consultant becomes
involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Consultant
may request the State to enter into such litigation to protect the interests of the State.

(Revised 9/29/11)



